STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 98- F- 28

Dat e | ssued: Novenber 23, 1998

Request ed by: Car ol d son, Executive Director, North  Dakota
Departnment of Human Services

- QUESTI ON PRESENTED -

Whet her the restrictions in ND. C. C. § 25-03.1-43 on disclosure of
confidential records of a patient at a treatnment facility are
superseded by the general authority in N.D. C.C. 8 44-04-18.10(4) to
di scl ose confidential records for purposes of |aw enforcenent or
collection of debts owned to a public entity.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that disclosure of confidential records of a patient
at a treatnent facility 1is subject to the restrictions in
N.D.C.C. 8§ 25-03.1-43, notwithstanding the general authority in
N.D.C.C. § 44-04-18.10(4) to disclose confidential records for
pur poses of |aw enforcenment or collection of debts owned to a public
entity.

- ANALYSI S -

N.D.C.C. ch. 25-03.1 relates to commtnent procedures and applies to
treatnent facilities, including the State Hospital at Janestown, that
treat mentally ill and chemcally dependent persons. See N D.C C
§ 25-03. 1-02(19). N.D.C.C. 8§ 25-03.1-43 nmmkes patient records
confidenti al :

All information and records obtained in the course of an
i nvestigation, evaluation, exam nation, or treatnent under
this chapter and the presence or past presence of a
patient in a treatnment facility nust be kept confidenti al
and not as public records, except as the requirenents of a
hearing under this chapter may necessitate a different
pr ocedur e. Al information and records are available to
the court and, wunder regulations established by the
department, may be disclosed only to:
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Physicians and providers of health, nenta
health, or social and welfare services involved
in caring for, treating, or rehabilitating the
patient to whom the patient has given witten
consent to have information discl osed.

Individuals to whom the patient has given
witten consent to have infornation discl osed.

Persons legally representing the patient,
i ncludi ng attorneys representing the patient in
comm tment proceedi ngs, upon proper proof of
representation

Persons authorized by a court order.

Persons doing research or maintaining health
statistics, if the anonynmity o the patient is
assured and the facility recognizes the project
as a bona fide research or statistica
under t aki ng.

The departnent of corrections and rehabilitation
in cases in which prisoners sentenced to the
state prison are patients in the state hospital
on authorized transfers either by voluntary
adm ssions or by court order.

Governnmental or |aw enforcenment agencies when
necessary to secure the return of a patient who
is absent wthout aut horization from the
facility where the patient was undergoing
eval uation or treatnent, or when necessary to
report a crine commtted on facility prem ses or
against facility staff or patients, or threats
to conmt such a crinme. The disclosures nust be
directly related to a patient's conm ssion of a
crime or threats to conmmt such a crine and are
limted to the circunstances of the incident,
the nane and address of the patient involved,
and the patient's |ast known whereabouts.

Qualified service organizations and third-party
payers to the extent necessary to performtheir
functions.
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9. Victine and witnesses of a crinme to the extent
necessary to conply wth the notification
requi renments  of subsection 16 of section
12. 1- 34- 02.

10. Law enforcenent agencies to confirm and
investigate the address of a person required to
regi ster under section 12.1-32-15.

N.D.C.C. 8§ 25-03.1-43 was originally enacted in 1977. It was anended
in 1991 to add subsection 7 permtting limted disclosures to
governnmental or |aw enforcement agencies regarding unauthorized
absences from a treatnment facility or crimes committed on facility
prem ses or against facility staff, including threats to commit such
a crine. 1991 N.D. Sess. Laws ch. 293, §8 3. It was further amended
in 1997 to add subsection 10 authorizing release of information to
| aw enforcenent agencies relating to sex offender registration. 1997
N. D. Sess. Laws ch. 242.

N.D.C.C. 8§ 44-04-18.10(4), enacted in 1997, provides:

Unl ess ot herwi se prohibited by federal |aw, records of a
public entity which are otherw se closed or confidential
may be disclosed to any public entity for the purpose of
| aw enforcenent or collection of debts owed to a public
entity, provided that the records are not used for other
purposes and the closed or confidential nature of records
i s otherw se maintai ned.

This section contains an exception for federal prohibitions on
disclosure.! There are federal statutes and regulations that limt
the release of records of substance abuse patients. See 42 U S. C

§ 290dd-2; 42 C.F.R pts. 2, 2a. “Substance abuse” neans the abuse
of al cohol or other drugs. 42 U.S. C. § 290cc- 34. Accordi ngly,
N.D.CC 8§ 44-04-18.10(4) does not authorize the disclosure of
records of patients that abuse alcohol or other drugs that are
prohibited from being released by federal statutes or regul ations.

However, it still must be det er m ned whet her N.D. C C
8 44-04-18.10(4) authorizes the disclosure of records of patients
other than those who abuse alcohol or other drugs (for exanple,

! "Federal law' as used in N.D.C.C. § 44-04-18.10(4) would include
both federal statutes and applicable federal regulations. See
N.D.C.C. § 44-04-17.1(7).
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mentally ill patients) when N D CC 8§ 25-03.1-43 prohibits such
di scl osure.

N.D.C.C. § 25-03.1-43 prohibits the disclosure of records of patients
at the State Hospital except to those persons or entities listed in
subsections 1 through 10 of NND.C. C. 8 25-03.1-43. Subsections 7 and
10 authorize the release of information to |aw enforcenent agencies
for limted purposes. On the other hand, N.D.C. C. § 44-04-18.10(4)
woul d authorize the release of State Hospital records to any public
entity for |law enforcement or debt collection purposes not authorized
by ND.C.C. § 25-03.1-43.

N.D.C.C. 8 25-03.1-43 is a specific statute relating to the rel ease
of records at treatnment facilities, including the State Hospital.
N.D.C.C. 8§ 44-04-18.10(4) was enacted as part of a general chapter
dealing with public records and neetings, but addresses the specific
i ssue of various state confidentiality |laws presenting obstacles to
| aw enforcement and collection of debts owed to the state or its
political subdivisions. 1997 N.D. Sess. Laws ch. 381, 8 4. ND.CC
8§ 1-02-07 guides the interpretation of statutes when a genera
provision (such as NDCC 8§ 44-04-18.10(4)) conflicts wth a
specific provision in the sane or another statute (such as
N.D.C.C. 8§ 25-03.1-43) and provides:

Whenever a general provision in a statute is in conflict
with a special provision in the sane or in another
statute, the two nust be construed, if possible, so that
effect may be given to both provisions, but if the
conflict between the two provisions is irreconcilable the
speci al provision nust prevail and nust be construed as an
exception to the general provision, unless the genera
provision is enacted later and it is the nmanifest
legislative intent that such general provision shal
prevail .

In accordance wth this section, the specific provisions in
N.D.C.C. 8§ 25-03.2-43 nust prevail over the general provisions of
N.D.CC 8§ 44-04-18.10(4) if there is an irreconcilable conflict
between those provisions unless it was the manifest intent of the
Legislature that the general disclosure authority in NDCC
8§ 44-04-18.10(4) should supersede any conflicting disclosure
restrictions in ot her nor e- speci fic st at ut es, i ncl udi ng
N.D.C.C. § 25-03.1-43.

The conflict between N.D.C C 8§ 44-04-18.10(4) and specific
confidentiality statutes is not as large as it mght appear
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Statutes should be interpreted to avoid conflicts whenever possible.
N.D.C.C. § 1-02-07. The plain |language of N.D.C.C. 8§ 44-04-18.10(4)
applies to records of a public entity "which are otherw se closed or

confidential." "Confidential record" neans "all or part of a record
. . . that is either expressly declared confidential or is prohibited
from being open to the public." N.D.C.C. § 44-04-17.1(3). Thus,

there is no conflict between N D.C.C. § 44-04-18.10(4) and anot her
statute which nerely makes specific records confidential or prohibits
di scl osure of the records.

Anot her relevant rule of statutory construction in this situation is
that the Legislature is presunmed not to performidle acts, and that
statutes are not i nt ended to be usel ess rhetoric.
N.D.C.C. 8§ 31-11-05(23); Stutsman County v. State Historical Soc.,
371 NwW2d 321, 325 (N.D. 1985). |If | were to conclude that there is
an irreconcilable conflict between N D. C C § 44-04-18.10(4) and
another statute nmaking specific records confidential, and that
mani fest intent to supersede specific confidentiality statutes did
not exist in ND CC § 44-04-18.10(4), that subsection would be
rendered neani ngl ess. Thus, to the extent there is a conflict
between N.D.C.C. 8§ 44-04-18.10(4) and a statute which nerely mnakes
specific records closed or confidential, the phrase "records which
are otherwise closed or confidential” in ND CC 8§ 44-04-18.10(4)
expresses the manifest intent of the Legislature that the disclosure
authority in ND.C.C. 8§ 44-04-18.10(4) would prevail

To summarize, a statute declaring specific records closed or

confidential generally will not prohibit disclosures under N D.C C
8§ 44-04-18.10(4). However, there is an exception to this genera
rul e. Sonmetimes a statute wll not sinply make certain records
closed or confidential, but will go further and explain the specific

circunstances under which the records may be disclosed. See, e.g.
N.D.C.C § 23-07-02.2 (HV reports my not be shared wth any

agency). Such an explanation indicates that the Legislature
consi dered the specific issue of when the records may be shared, and
the specific restrictions on disclosure would prevail over any
conflicting aut hority to di scl ose records in N.D. C C
§ 44-04-18.10(4). Al t hough N.D.C.C. § 44-04-18.10(4) reflects
mani fest legislative intent to supersede statutes that sinply make
specific records "closed" or "confidential,"” that subsection is

silent on its application to statutes that go further and indicate
how specific closed or confidential records may be shared wth other
public entities, and an intent to supersede such statutes cannot be
construed fromthe legislative history of that subsection.
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N.D.CC 8§ 25-03.1-43 is an exanple of a statute that explains how
certain closed or confidential records may be shared. Subsections 7
and 10 of N.D.C.C. 8§ 25-03.1-43 prohibit disclosure to |aw

enforcenent except for certain limted purposes. These specific
provisions are nore restrictive than the general disclosure authority
in NDCC § 44-04-18.10(4). There is no manifest intent in
N.D. C C § 44-04-18.10(4) t hat it prevail over the greater

restrictions in ND.C.C. 8§ 25-03.1-43. Accordingly, it is ny opinion
that disclosure of confidential records of a patient at a treatnent
facility is subject to the restrictions in ND CC § 25-03.1-43,
not wi t hst andi ng the general authority in NND.C.C. 8 44-04-18.10(4) to
di scl ose confidential records for purposes of |aw enforcenent or
collection of debts owned to a public entity.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. § 54-12-01. It governs
the actions of public officials until such tine as the question
presented is decided by the courts.

Hei di Heit kanp
Attorney Genera

Assi st ed by: Leah Ann Schnei der
Assi stant Attorney General

James C. Flem ng
Assi stant Attorney Ceneral
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